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BeforeSTEELE, Chief JusticeJACOBS andRIDGELY, Justices.
ORDER

This 26" of February 2010, upon consideration of the appé&l opening
brief, the appellee’s motion to affirm, the Super@ourt record, and the appellant’s
letter asking the Court to disregard the motiomaffom as untimely filed, it appears
to the Court that:

(1) The appellant, Leroy Cook, Sr., filed this aglp&om the Superior
Court’'s May 20, 2009 denial of his motion for pasteiction relief pursuant to
Superior Court Criminal Rule 61 (“Rule 61”) andateld motions. On November 24,

2009, the appellee, State of Delaware, timely maedffirm" the Superior Court

! The record reflects that Cook filed his openingband appendix on November 13, 2009. The
State’s motion to affirm was timely filed on Noveenb24, 2009. See Del. Supr. Ct. R. 11(c)
(adding three days to the prescribed period fordihfter service).



judgment on the ground that it is manifest on Heefof Cook’s opening brief that the
appeal is without merft. We agree and affirm.

(2) The record reflects that Cook was indictedd0&on charges of Rape in
the Second Degree and Continuous Sexual AbuseCtiild and reindicted in 2007
on charges of Unlawful Sexual Intercourse in thestHDegree, Rape in the Second
Degree and Continuous Sexual Abuse of a Child. J&wary 8, 2008, Cook pled
guilty to one count of Rape in the Second Degrébde Superior Court sentenced
Cook to twenty-five years at Level V, suspendedratfivelve years for thirteen years
at Level IV, suspended after six months for eighte®nths at Level Ill. Cook did
not appeal.

(3) In his motion for postconviction relief, Cookeged that his guilty plea
was involuntary due to ineffective assistance ainsel, prosecutorial misconduct,
and judicial misconduct. Cook also alleged tha Superior Court erred when
denying a motion to dismiss the indictment, whdovahg the State to amend the
indictment, and when imposing sentence. In relatetions, Cook sought a default
judgment, an evidentiary hearing, and the appointroécounsel.

(4) By order dated May 20, 2009, the Superior Cadehied Cook’s
postconviction motion. The Superior Court ruledtt@ook’s claims were foreclosed

as a result of his voluntary guilty plea and/or everocedurally barred under Rule

% Del. Supr. Ct. R. 25(a).



61(i)(3)2 By separate order dated May 20, 2009, the Sup€dart denied Cook’s
motions for a default judgment, evidentiary heariegd appointment of counsel.

(5) On appeal, Cook contends that the SuperiortGowed when barring his
postconviction claims pursuant to Rule 61(i)(3).00& argues that a claim of
ineffective assistance of counsel is not subjet¢héoprocedural bar of Rule 61(i)(3).
He also contends that his postconviction motiose@iimportant constitutional issues
that warranted application of the Rule 61(i)(5) eption to the procedural bar.
Finally, Cook alleges that the Superior Court adus® discretion when denying his
motion for an evidentiary hearirig.

(6) In this case, there is no support in the r@dor Cook’s allegations that
his defense counsel’'s conduct did not meet reas®mabfessional standards and
that, but for his defense counsel’s alleged inéffeaess, Cook would have insisted
on proceeding to tridl. Cook’s ineffective assistance of counsel clains waus

properly barred pursuant to Rule 61(i)(3) withoxteption’

% Del. Super. Ct. Crim. R. 61()(3). Under Rule iB), any ground for relief that is not
adjudicated in the proceedings leading to the juslgnof conviction is barred unless the movant
demonstrates “cause” for failure to assert the mgoand “prejudice” stemming from the alleged
grievance.

* Del. Super. Ct. Crim. R. 61(i)(5). Rule 61(i)@&hgtes in pertinent part that the procedural bar of
Rule 61(i)(3) shall not apply “to a colorable clailat there was a miscarriage of justice because of
a constitutional violation.”

®> To the extent Cook has not argued other groundsipport his appeal that were previously raised
in his postconviction and related motions, thoseugds are deemed waived and will not be
addressed by this CourBomervillev. Sate, 703 A.2d 629, 631 (Del. 1997).

® In the context of a guilty plea, a defendant Heshurden of showing that, but for his counsel’s
deficient performance, he would not have pleadeliygand would have insisted on proceeding to
trial. Alburyv. Sate, 551 A.2d 53 (Del. 1988).

" Younger v. Sate, 580 A.2d 552, 555-56 (Del. 1990).
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(7) Cook’s claim that his guilty plea was involuntas refuted by his
contrary representations in the guilty plea docusethat he signed, and the
transcript of the guilty plea proceeding. In thesence of clear and convincing
evidence to the contrary, Cook is bound by thogeesentation. Moreover, as
determined by the Superior Court, Cook’s voluntguity plea constitutes a waiver
of any alleged defects that arose before the afttlye pled. The Court also agrees
that those claims were appropriately barred putsaanRule 61(i)(3) without
exception

(8) Finally, Cook has failed to demonstrate angprear abuse on the part of
the Superior Court in denying his motion for andewvitiary hearing. Where, as in
this case, the record as expanded is adequatestdveea postconviction claim
without an evidentiary hearing, summary disposit®appropriaté’

NOW, THEREFORE, IT IS ORDERED that the motion tofiraf is
GRANTED. The judgment of the Superior Court is ARMED.

BY THE COURT:

/s/Henry duPont Ridgely
Justice

8 Somervillev. Sate, 703 A.2d 629, 632 (Del. 1997).
° Miller v. Sate, 840 A.2d 1229, 1232 (Del. 2003).
19Benge v. Sate, 945 A.2d 1099, 1101 (Del. 2008).
1 Del. Super. Ct. Crim. R. 61(d)(4), (h)(3).
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